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yNING — Pr ovision fixing 1500 
guare foot minimum and 5000 
foot maximum floor 
for any individual store 
.a business zone held unrea- 
arbitrary and invalid. 
provision requiring square 
yf parking area for each 
foot of floor area of 
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ning ordinances may be 
ended but there should be 
ome change in circumstances 
ystifying it or Some showing 
at experience has proved the 
earlier provision erroneous, 
ere there is a fairly debat- 
e question as to the reason- 
leness of a zoning provision 
- limitation, the presumption 
its validity prevails. 
rs in the area have no 
ested right in restrictions im- 
wsed by zoning ordinance on 
ther property in area. 
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Ol building. 
t attempt ie 
ocation of partitior 
a building. 
S attempted no real 
( the minimum floor 
rea limitation and there was no 
evidence to support it. The expert 
pinion was that it was unrea- 
nable ar had no relation to 
t Dl I 7Oning as set 
95-30 et seq. The 
geht of the expert opinion was 
that the maximum floor 
4 ilmitatio: 1f 5000 square 
as also unreasonable. No 
is found in this state o1 
els h supporting a mini- 
mum or ma ximum limitation on 
ro loor area of a stor 
ich regulatior have 
een ld ith reference t 
sidential property. These lim- 
ons are unre nable, arbi- 
and not c gned to fur- 
t ybjectives of zoning. 
I e inva 
evidence also est es 
t the 6 to 1 onabiger is 
si | it of line with 
LV ratios fixed 
di re. The ex- 
ert te es tl 
3 l vould be reason 
1 ient Additior rally, 
re is e present the fact 
he ratio is drastically 
r ed withi short period 
time Ww y shown cir- 
l 1 ing or sup- 
ting su e. The park- 
t is unrea- 
) 
A ) the buffer zone, there i: 
f debatable question on 
ice to its reason- 
s. The presumption in 
r \ lity therefore - 
d this provision is held 
law recognizes no vested 
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ts here where structure is nec- 
assary or desirable for improve- 
nent. of t nditions. Nor 
does actior ite donation 
of land by cit butting bank- 
lg corpor ) 
Jenkins v. _ State A-271-58, de- 





cided August J59 
(Full digest page 2 of this 
issue.) 
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Ridgeview Co. v. Bd. of Adjust- 
ment, Florham Park et al (Mor- 
ris. Co, Bo No. L-9750-57 
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Review of United States 


Supreme C 


REPRINTED BY SPECIAL ee 


FROM THE UNITED STATES LAW WEEK. 
OPYRIGHT 1959 BY THE BUREAU Ok 
NATIONATI AFFAIRS INC WASHING- 
roN. DA 
The ar that follows is the fourth 
a series briefly summarizing the 
inion nd work of the Supreme 
Court hur g ts recent Term The 
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g articles reviewed the xh 

ights and statistics of the Term, and 

lecisions ¢ business regulation. 


DECISIONS ON LABOR 
RELATIONS 
Federal preemption continued 
to be a persistent issue in labor 
cases before the Supreme Court 


in its recently concluded Term. 
In seven cases in which the issue 
was raised—out of seventeen 


labor cases—the Court held that 
the National Labor Relations 
Board’s jurisdiction under the 
Taft Act barred state regulation 

A highlight of the Term was a 
in which the Court at- 
tempted to culind what it con- 
siders the “clear pattern” of its 


aecision 





Marital Deduction Refund 
Claims Due By Sept. 2 
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died 
Al 17 
tember 2 


tates of some decedents who 
ween April 1, 1948 and 

1954 have until Sep- 
1959 to claim 


bet 


lgust 


a refund 


of a portion of their Federal es- 
tate tax. 

— F. J. Mayer, Newark 
Dis *t Director of Internal 
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Said 
y the 
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vided | 


was pro- 
Amend- 


») Technical 


yf 195 Public Lavy 

t estate fected 

1 Which the decedent: 

gave their spouses certain inter- 

ests in property which failed to 

qualify for the marital deduc- 

tion under the 1939 Internal 
Revenue Code 

Mr. Mayer said the 1939 Code 


vided that property placed in 
did not qualify de- 
duction unless the wi 
entitled to all the 
paid annually 
quent intervals from the 
and in addition had power 
dispose of the entire trust corpus. 
Mr. Maye d the 1954 Code 
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property received by the widow. 
The Technical Amendments Act 
»f 1958 allows estates of deced- 
ents dying between the above 
dates to use these more liberal 
rules in determining the amount 


be allowed asa aeuiia 
In order to obtain a refund of 
any overpayment of tax result- 


to 


ing from the application of these 
more liberal rules, he —_ the 
estate must file a claim with the 


dis- 


Was 


district director in whose 
trict the estate t 
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filed. 
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Essex District Court 
Commercial Calendar 


nty 


ily 


Court 
Glick- 


Clerk of 


Essex Cou District 
presiding Judge Jacob 5S 
enhaus has directed the 


the Court to establish a com- 
mercial calendar. 

Such cases will be set for trial 
peremptorily the last Friday of 
each month, and on other days 
when the Court deems it neces- 
sary. ’ 


Since no other contested cases 


will be set down on such day or 
days, indications are that all 
matters will be disposed of 


promptly. 

The call of cases on the c 
mercial calendar will be 
at 9:30 A.M. 


com- 
made 


ourt's Work 


rulings on the issue. It held that 
a California court had no juris- 
diction to award damages for 
peaceful picketing, even though 
the picketing was tortious under 
state law. The full Court agreed 
that the fornia court lacked 


Cali 


jurisdiction; but unanimity 
ended there—four justices took 
sharp issue with the “clear pat- 


tern” of prior preemption rulings 
set forth by the majority of five. 
Preemption Broadened 
The decision broadened the 
scope of the preemption doctrine 
to include any conduct “argu- 
ably” or “potentially” within the 
National Labor Relations Board’s 
bailiwick, either as protected ac- 
tivity under section 7 of the Taft 
Act or as an unfair labor practice 
under section It thus in- 
creased the no-man’s land re- 
sulting from the Court’s earlier 
ruli in Guss v. Utah Labor Re- 
lations Board, 353 US. 25 LW 
212. 1 that a state agency has no 
jurisdiction even where the Na- 
1al Labor Relations Board has 
ined to assert its jurisdiction 
In fact, the preemption doctrine 
is expounded the five-justice 
majority, leaves states with 
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no clear and unfettered right to 
regulate in the interstate labor- 
management relations field ex- 
cept where there is violence or 
‘oercion and, possibly, where 
there is what the majority chose 
to ter tivity that is “a merely 
peripheral concern” of the Taft 


Act. Indeed, as 
commente 


Harlan 
concurrence 
the 


as Justice 
d in h 
y's stand, 


as a land- 


he majori 
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decisions in United C onstruction 
Workers v. Laburnum, 347 US. 


656, 
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22 LW 4289, and Auto Work- 
Russell, 356 U.S. 634, 26 LW 
4347, that state co — 
award damages under tort 
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en though it could not en- 
oin the union’s activity. State 
“regulation can be as effectively 
exerted through an award of 
damages as through some form 
of preventive relief,” the ma- 
ority pointed out 
It true,” the Court con- 
tinued, “that we have allowed 
the states to grant compensation 
for the consequences defined 
by — traditional law of torts, 
»f conduct marked by violence 
and imminent threats to the 
public order. * * 22 LW 4289. 
We have co allowed State 
to enjoin such conduct. * * * 
State isdiction has prevailed 
in these situations because the 
compelling state interest, in the 
scheme of our federalism, in the 
naintenance of domestic peace 
not overridden in the absence 
yI ariy expre ssed conegres- 
direction. We recognize 






iat the opinion in United Con- 





struction Workers v. Laburnum, 
347 U.S. 656, found support in 
the fact that the state remedy 








ral counterpart. But 
t 1 was determined,, 
as is demonstrated by the ques- 
tion to which review was re- 
tricted, by t ‘type of conduct’ 
invcelved, i.e “intimidation and 
threats of violence.’ In the pres- 
t case there is no such com- 
ling state interest.” 


v Vanishing Point 
Justice Harlan, 


joined by Jus- 


ices Clark, Whittaker, and 
Stewart, limited his concurrence 
to “the narrow ground” that the 


ang 


“may fairly be 


union’s picket 
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DIGESTS OF RECENT OPINIONS 





CRIMINAL LAW — CONSTITU- tional right or due process of law. 
At the time of sentence Jenk- 
sey Constitution guarantees to ins was 18 years of age. He had 
an accused the right to coun- no prior record. He was charged 
sel, unless actually waived, at with a series of crimes commit- 
every significent stage of the’ ted in a 2 month period 
criminal proceeding, through | prior to his being taken into cus- 
tody. At his arraignment he \ 
—Held, in circumstances present, 25ked if he had counsel 


TIONAL LAW — The New Jer- 


and including sentencing. 


wre 


failure to accord defendant Whether he was finat icially 
one, to which he 
sponded in the negative. He 1 


representation by counsel at to employ 
sentence was prejudicial and 
requires vacating of sentence then asked 
and resentencing after ap- 
pointment of assigned counsel. 
—If the court does not inform a 
defendant of his right to have 
counsel appointed to assist 


whether he 


swered “no”. The court 


nter and Jenkins nt a 


L 
ne court 


- . . tr , 1} SR 
him, his failure to request such et ie a 
. . ( th itt S 
an appointment will not con- % ‘2& 4to ys pre 
° . . - int ad | T . VYTOY 
stitute a waiver of his right. ourt room to conte! 
rae > > ins. After a brief con 
—Waiver of counsel for purpose ; 
the attorne} returned 


of plea does not constitute 
waiver of counsel for sentenc- 
ing. 

CRIMINAL LAW — Application 
to vacate sentence and not 
habeas corpus is proper pro- 
ceeding where claim is sen- 
tence was invalid for violation 
of right to counsel. 

Digested from an opinion by 

Goldmann, S. J. A. D. rendered 








Aut 11, 1959. Appellate Div. se a on ce 
Jenkins v. State. For appellant adhe “ial es 
Hymen B. Mintz. For the State 1 : Fe, s 
C. William Caruso, Special Legal seal ’ 
imposea ey 
through issigned wi aa a 
appeals in forma pau- 7. 
in order denying his) ‘Subsequent p ee 
for a writ of habeas #Mination discloses Jenkin 
principal contention Of low intelligence, had de 


is that defendant did 
the benefit of counsel 
ne of sentence, nor was 
1 of his right to coun- 
State contends there 
ll compliance with the 
pertinent rules of practice and Held: " 
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procedure under R.R. 1:2-9 (a)/tion here should have been 
and 3:7-10 (c) and that there! vacate the sentences as inv 
was no denial of any constitu- and for resentencing. The 
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of habeas corpus will not ordin- 
arily issue when other adequate 
relief is available or when the 
applicant would not be entitled 
to an immediate release. How- 
ever, the courts generally per- 
mit latitude on matters of form 
in applications of this character. 

The rules do not, in express 
terms, grant the right to counsel 
at sentencing, but they are sus- 
ceptible of a construction con- 

t h this position. If t 
Constitution does require coun- 
sel at the time of sentence, no 
violence would be done to the 
rules by its enforcement. 

2. R. 1:12-9(a) provides that 
an indigent person accused of 
who “appears i 


counse 






























1 to tn 

f unsel in his defense”. This 
rioht r avs, } ; 1-1°¢ 
right is recognized in R.R. 1:12- 
9(a). This constitutional guar- 
intee is practically identical 
vith the s ndment of 

e Feder: titution which 
ipplie to tl leral Courts 
’ ; 4 nd ) . 
reading of consti itution al 





provision could carry an impli- 





cation that it is concerned only 
urith > idant’s representa- 
with a defendant’s representa 
+ + _+ tir ; thipt h a 
yn at a time in which he has 


denied his guilt, neither our 
-ourts in interpreting Art. 1, Par. 
10 nor the Federal Courts in in- 
terpreting the Sixth Amend- 

I have so narrowly circum- 








scribed the right to counsel. On 
the cont ary, the Federal Courts 
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lave Imost una iimously held 
that the Sixth Amendment right 
to counsel applies to the time of 
sentencing. And, it is this court’s 
-onclusion, that our constitu- 
tional provision is not limited to 
counsel in defense but is de- 
signed, as stents as it can practic- 
] 5 to accord 

the oppor- 
tunity to have counsel for what- 
ever purpose he may need coun- 
The value, utility. and need 

of counsel at sentencing, partic- 
ularly where, as here, the de- 
fendant is an inexperienced and 
red person. is well recog- 


by the authorities and in 











t i e 

This court, based on the fore- 
going and on a review of the 
therefore concludes that 
geht guaranteed by our 
istitution requires, un- 
lly waived, the appoint- 
counsel to defend an 
t accused at every signi 
age of the criminal pro- 
this right extends 
encing. And, tl 


1e 
accused's — to 
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1g cannot be worry 


a 
at sentencing 
particularly in the circumstanc 
es here pr esent, to have been 
without prejudice to him. 
Neither his personal deficiencies, 
nor the alleged promise made to 


defendant by the police author- 
ities before he pleaded guilty 
were brought to the attention of 
the court, as they would have 








ed order. 


U.S. District Court Decision 


BANKRUPTCY 

The chattel mortgagee filed a 
petition for review of an order 
of the Bankruptcy Court which 
would compel an account ing for 
allegedly excessive fees charged 
by the auctioneer who conducted 
a chattel mortgage sale of th 
goods before the mortgagor was 
declared bankrupt. The chattel 
age was a lien long pre- 
g the bankruptcy, and its 
admitted. The fore- 

sale also occurred 
bankruptcy petition 
On the filing of the 
y petition the proceeds 
] the amount due 


the mortgage and the com- 


ortg 








missions in question wer 
over to the Trustee. The 

gagee asserts the Referee I i 
urisdiction to make the dispu 
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the matter re for resent- 
encing with _to be as- 
signed to consult with the pris- 
oner and appear a and argue for 
I in mitigation of punish- 





Haneman, J. A. D. dissenting. 
agrees that a defendant has a 
constitutional right to counsel 
in his defense, which would in- 
‘lude counsel at sentencing, pro- 
vided he has not waived his right 
but holds that the 
ht is entire, and that when 
once effectively waived, the waiv- 











er ext to all steps in the 
proce eedin unless and until 
there effective nae timely 
of the waiver. He 
a defendant is not 
entitied to be apprised of his 
rig! 


ght to counsel at each step 







in proceeding 
to an effective 


that since Jenkins 
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The Bill of Rights Committee 


the chairmanship of Joseph Har- 
of Newark, Editor of the 
New Jersey Law Journal. 

Five of the members of the 


Yommittee. in 


rison, 


a tion to Mr 
listed as signers 
and 
signers were: Mr 
son; Archibald M. Mull, Jr.. 
nento, Calif.: Prof. F. 
ge O'Neal, of Vanderbilt Uni 
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versity School, Nashville, 
Tenn.; Reuben Oppen- 
heimer, more, Md.: Prof. A. 
E. Sutherland Jr., of Harvard law 


school, and Reuben G. Thoreen, 
f Stillwater, Minn. The dissent 
iled by J. Cleo Thompson, 
llas, Tex., former president 
)f the Dallas Bar Association 
In his dissent, Thompson s 
unable to concur in 
yns reached by the other 
mmittee members. He said that 
some of the decisions “strong 
Opinions were voiced 
members of the Supreme 
” ne instance 
Tom C. Clark 
the Cole case) 
‘the court has 
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the govern- 
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“That statement should be a 
rarning,’ Thompson’s statement 





J J «és r+ hink h ny ++ 
ed ut I think the commit- 
ee’s report itself indicates in 


y instances that it would be 








to determine the possible effect 
on our national security result- 
ing from some of the decisions 





f the Supreme Court. I, for one, 

that our national secur 

great importance 
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Says Advances In Science and Technology Require 
Major Changes In Lega! Education 


ANN ARBOR Advances in 
science and tec} ey will re- 
quire major changes in legal 
education, Dean E. 
Blythe Stason of The University 
of Michigan Law School. The 
Law School celebrates its Cen- 
Oct -24. Commenting 
on the future of legal education, 
Dean Stason says: “We are mov- 
ing from a < 1 world in- 
and technological 
world. In this new environment. 
th S industrial 
life are becomi vast and are 
SO rapidly changing as almost to 
preclude the old, carefully pro- 


grammed 
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Oa Sclentin 


tne major 


areas 
torts, 

else- 
com- 


“In many , y wu 
In man y Ways in many 
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nercial at will 
-ompel I of long- 
revered legal ncepts to adjust 
the law to a technological so- 
ciety. 

“Legal ¢ must adjust 
self accordin The substan- 
tive content urriculun 
will be chan rapidly in 
the years 

“The ever-changing role of 
government in r society must 


in our law 
school of the 
common law evolved in a 
period of private freedom from 
governmental restraint. Those 
days are 2 er 

“We were | 
in the virtue: 
much of ir la 
Yet in the future it i 
hear less abou 
ibout laws 
‘ting them. 


be taken int 
program. Much 


ip to believe 
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based 
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Labo law intitrust laws, 
licensing lav ecurity regula- 
ions, and r¢ laws gener- 
ally are of ne ty having a 


marked effect upon the activities 
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The proce: is not reversible 
Whether we like it or not we 
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“eS f ficult to believe 





afety is les- 
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way of state 
lition against 
1 government 
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contin- 
before 





is taking good car 
report 


pending 


the Supreme Court additional 
cases bearing on issues similar 


o those raised in the 24 cases 
discussed 

“There 
ished busi 
of security 


be unfin- 
1 e balancing 
y and freedom,” the re- 
port said. “Study of this com- 
plicated relationship must in- 
clude considerat of legislative 
and of executive action. 
nclude dispassionate 
independent action 
y, with its peculi- 
I er to decline 
may seem the 
moment. 
the basic 
dual freedom 
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Amend- 

































exigencies 
to prevail 
policies of 
symbolized by 
and the Fourteenth 
ment.” 


shall in the future become even 
more deeply involved in paterna- 
listic government as the years go 
by. 

“Interesting changes in the na- 
ture of the sources of law also 
will affect our future. A genera- 
tion ago we were taught that 
the judicial decision was the 
most important building block of 
jurisprudence. Statutory provi- 
sions were of relatively minor 
significance. 

“Today, however, the law writ- 
ten by legislative bodies is of 
overwhelming importance and, 
when supplemented by adminis- 
trative regulations, certainly 
assumes a position of at least 
equal importance along side the 
judge-made law. Reference to 
tax laws and regulations should 
suffice to illustrate this point. 

“We used to regard early Eng- 
lish and American precedents as 
both sufficient and conclusive for 
the solution of practically all 
legal problems, although to a 
very minor extent we paid at- 
tention to the civil law of Rome 
and its modern manifestations 
in the form of European codes. 

“No longer can the professional] 
life of a lawyer be so narrowly 
circumscribed. World trade, 
world-wide financial problems, 
legal liabilities in tort and in 
contract that cross international 
boundary lines all bring an ever- 
increasing number of members 
of the bar into contact with the 
laws of other nations, as well as 
with both public and private in- 
ternational law. 

n the future, we may predict, 
that the laws of Moslem and 
Hindu states as well as those of 
countries behind Iron Cur 
tain of Communism will play an 
increasingly important role in 
jurisprudence. We can no 
longer afford insularity in 
practice and the same applies 
to the processes of legal educa- 
tion.” 

vesearch has added 
a new dimension to legal 
tion recent years, 
Stason continues: 

“In due course 
of this research will h: 
marked effect upon evolution 
the law and the administration 
of justice by helping to bring 
into being new legislation, new 
court rules, new _ ideas _ for 
strengthening and improving the 
substance of the law.” 
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Law Students To Hold 
Job Placement Seminar 


CHICAGO (ACCN)—Robert A 

Nolan, of Wheaton, a Chicago 
area law graduate, will moderate 
a Job Placement Seminar during 
the American Law Student As- 
sociation’s 10th Anniversary 
Meeting at Miami Beach, Fla. 
The ALSA, an American Bar As- 
sociation sponsored organization, 
will hold its program from Aug. 
22 to 27. 

The purpose of the workshop is 
to formulate model placement 
programs for law schools and 
bar associations. 

Nolan, a recent graduate of 
Loyola University law school, will 
have several ‘guest experts” to 
assist him in the program, in- 
cluding: Alvin L. Grant, director 
of law placement at New York 
University; Robert F. Sagle, U.S. 
Department of Justice: and rep- 
resentatives of the armed serv- 
ices Judge Advocate Generals’ 
offices. 

The ALSA is the second largest 
legal organization in the United 
States and an active publisher 
of placement materials. Its most 
recent placement publications in- 
clude: Federal Government Job 
Opportunities for Young At- 
torneys, and Corporate Law 
Practice Opportunities. 
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Unauthorized Practice Of Law 
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«17. §. Court of Appeals For | in 
‘-q Circuit, in Krieger v. 
ip C aan, had oc- 
‘review the New Jersey p 
juestion of a land- 

to a tenant’s - 


to 





the 


ail 


1as been injured by 
ligent repairs made lighti 
rd to the leased inate 


held that while a 
ot be liable to a 





summary 
matter of law” 
dlaintiff’s 


Clearly 


injury by 


landlord’s 


ng fixture 


the 


So 


in point 


hazardous 
existing on the leased premises. 
Nilsson v. 
153 A. 


is 


“as 


lord's Liability To Tenant's Invitee For Injuries 
On Demised Premises Reviewed 
the instant case, was entitled 


judgment 
even 


a 


assuming 


reason of 


negligent 
formance of his agreement with 
his tenant to properly install the 
as to illum- 
condition 


per- 


ee for failure to Abruzzo, 107 N. J. L. 327, 
had agreed to 486 (1931). There a patron of a 
liable where barber shop operated 


. ) , + 
1eglige? 
negligently 


epairs 





enant 


by 


the 
was injured by reason of 


auses the injury repairs negligently made by the 
before the court landlords. The patron brought 
vas an invitee of suit against the landlords and 
nant and sustain- was awarded damages by a jury. 
-n leaving the one’ The landlords appealed from the 
nee. Plaintiff al- denial by the trial court of their 
nt had agreed with motions for a non-suit and to 
install a light to direct a verdict in their favor. 
the exit In affirming the Court of Err- 
n that de- ors and Appeals of New Jersey 
ione so pursuant to Said ‘p. 487): 
but had negli- “The argument of appellants 
it at an improper [landlords] proceeds upon the 
hat the light was assumption that the landlords 
i inadequate. The were under no duty to make re- 
puted these factual pairs, and that therefore there 
nd moved for s1 can be no liability on their part 














oment. The trial court for the happening complained of 
uming the facts to in this case. It may be conceded 

tiff contended there! that appellants were under no 

ity as a matter of duty to either alter or repair the 

efore granted de- premises, but the fact is that 

tion. they did undertake to make 

, the Court of Ap- changes in the walls, and having 

part: assumed to make such changes 

ited that New Jer- they were bound to perform the 
trols in this action. work in a reasonably careful | 
! Court held t as manner. For failure to do so lia- | 
ter of law, [New Jersey bility is imposed upon them, not 
¢ the facts to be by reason of a duty arising from 

by plaintiff, that the contract, but upon the doc- 
“either on the trine that one who undertakes 

f or contract”, as to perform such work, even if 
‘ter stranger’ to the sup- done gratuitously, and does it 
sreement between negligently, whereby damage re- 

i its tenant for t sults, is liable for such negli- 

] g of the s gence. La Brasa v. Hinchman, 81 
2 even though defendant N.J.Law 367, 79 A. 885; Broame 
tly placed it, reap the v. N.J. Conference, etc., 83 N.J. 
the agreement or Law 621, 83 A. 901; Charney v. 
negligence under it Cohen, 94 N.J. Law, 381, 110 A. 

for damages 698.” 

22 District Court erred in its It must immediately be stated 
b-2 Jersey 1at defendant on this appeal 
against has not cited a single New Jersey 

enant’s inv case contra to the holding in 

ired by reason Nilsson v. Abruzzo, supra. He has 

1irs made by the cited cases holding that third 

h _leased premis persons, injured by reason of 
rdingly, defen dant. failure of landlords to make re- 
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pairs which they had under- 
taken to make, cannot recover 
against the breaching landiord 
but these cases are inapposite 


» decision in Nils- 
noted paren- 


here and to 


son. It might be 








thetically that these cases are 
premised on the _ distinction 
drawn in New Jersey cases be- 
tween “misfeasance” and “non- 


feasance” on the 


part of land- 





lords require their lease or 
specific ind ndent agreement 
to make repairs. They hold that 
breach of an undertaking to 
make repairs on-feasance” 


which entails right of recov- 


ery to third parties for resulting 
injury. It m be mentioned 
_ nthetically that ee the re- 


f Mir 
Vil 


ent case of 





1els Brook- 


6 


wiaaaer, Inc N 2 "37 9, 140 

A.2d 199 (195 Chief Justice 
Weintr aub noted that ‘“contro- 
versy persists with respect to 
whether any one other than the 
tenant may sue in instances 
where injury results from the 
landlord's breach of a covenant 
with his tenant to repair the 


leased premises, and noted that 
the predecessor Court of Errors 
and Appeals divided equally 


on that issue Colligan v. 680 
Newark Ave. Realty Corp., 131 | 
N. J. L. 520, 37 A.2d 206 (1944)” 


In Snyder v. I. J. Realty Co., 53 





N. J. Super. 336, 147 A.2d 572 
(1958), ina tion inapposite | 
here, the Court made this ob- | 


12 


servation in discussing an action 
for damages by a third party, 


against a landlord, attributed to 
improperly maintained premises 
(p. STU: 


“It has become 
| to state that ae 
munities of 


a commonplace 


|cupiers are giving way to the! 
| imposition iability where 
ithere is a substantial foresee- 
|ability of harm to others likely 
to enter upon their premises”, 


and noted that 
have expanded the 
to social guests and licensees 


In Taylor \ Jersey High- 











way Authority J. 454, 126 
A.2d 313 (1956), the guest of a 
tenant brought action for in- 
juries sustained in a fall on an 
outside comr tairway of a 
multi-family welling against 
the Authority. In holding that |} 
the trial court erred in dismis- 
sing the plaintiff’s action on 





grounds not nent here the 
Court said 

“In modern times the [tradi- 
tional] immunit have rightly 
though gradu been giving 


way to the overriding social view 


that where é foreseeabil- 
ity of subst harm land- 
owners, as other mem- 


bers of society 











traditional im- |} 
downers and oc- | 


our courts | 
duties owed | 


express agreement to do so, he 
cannot be held liable for injuries 
suffered by the plaintiff. That 
that is so is evident in his brief. 
In point II he contends that “In 
the absence of an express coven- 
ant to repair, a landlord who 
leases the entire premises to a 
tenant is not responsible to the 
tenant or her invitees for the 
alleged ruinous condition of the 
premises’, and in point III, that 
“A landlord is not liable to a 
social guest of its tenant for in- 
juries resulting from the breach 
|of a covenant to repair or for 
non-feasance as_ distinguished 
from misfeasance with respect 
to repairs actually undertaken”. 

Neither point, as stated, bears 
upon the situation presented in 
this case for here plaintiff as- 
serts that (1) the defendant en- 
tered into a specific agreement 
with his tenant to make the re- 
pairs, and (2) he negligently 
performed his undertaking. 

Plaintiff’s action (1) is not 
based upon a ruinous condition 
existing prior to defendant’s 
specific agreement to make re- 
pairs, and (2) it is premised on 
defendant’s ‘“misfeasance” in 
negligently performing his un- 
dertaking. 

It is clear that defendant’s 
contentions on the score of lia- 
bility are premised on his posi- 
tion that he never entered into 
}any agreement with his tenant 
| to make repairs as contended by 
plaintiff, and accordingly they 
present a “genuine issue as to a 
| material fact”, viz., the existence 
or non-existence of an agree- 
| ment by defendant with his ten- 
ant to make repairs, which pre- 
cluded the entry of summary 
judgment in this case. 
| We do not, under the factual 


situation presented, have to con- 
sider whether independent of 
the existence of the agreement, 
liability would exist on the part 
of the defendant to plaintiff be- 
cause he had negligently made 
repairs (assuming the jury would 


find negligence), under’ the 
“foreseeability of substantial 
harm” doctrine discussed in 
Snyder v. I. J. Realty Co. and 
| Taylor v. New Jersey Highway 
| Authority, supra. 

| In summary, we are of the 
| opinion that under New Jersey 
|law defendant was not entitled 


his favor “as a 
matter of law” and that in view 
of the existence of a genuine 
issue as to material fact the 
District Court erred in granting 
his motion for summary judg- 
ment. The District Court’s error 
on the latter score was com- 
pounded by its error in “assum- 
ing” the facts to be as stated by 
plaintiff’s counsel in the 


to judgment in 


fc 
a i 
ea 


pre- 





trial proceedings and at the 
argument on the motion for 
summary judgment. Summary 


judgment proceedings under the 
Federal Rules of Civil Procedure 
must be conducted under those 
rules and not under the Marquis 
of Queensbury rules. Unless con- 
tentions are properly pleaded or 
presented in the manner pre- 
scribed by the Rules or stipu- 
lated by the parties they cannot 
be considered by the trial judge 
as the basis for an “assumption”. 
Federal courts have always been 
liberal in allowing amendments 
to complaints since the Rules 
have become effective and 
“short-cuts” via judicial ‘‘as- 
sumptions” provide too many 
pitfalls to countenance sanction. 

For the reasons stated the Or- 
der of the District Court will be 
reversed and the cause remand- 
ed with instructions to proceed 
in accordance with this opinion. 

(The opinion was written by 
Kalodner, C.J. Max & Koenig, 
with Bernard Chazen of counsel, 
represented the plaintiff and Mc- 
Keown, Harth & Enright repre- 
sented the defendant). 
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hould generally 
be subjected t reasonable duty 
of care to Many recent 
New ions furnish 
vivid ¢€ 1 f this trend and 
the marvelou idaptability of 
the common law in reshaping 
old doctrines to meet the needs 
of our own perioc history” 
In a later ca Mistretta v,. | 
ay 45 N. J. Super. 176, 131 
A.2d 391 1957 discussing 
generally t i of invitees, 
the Court said p. 892): 
“In the last 30 years there 
have been rather striking devel- | 
opments in the law of New Jer- | 
sey affecting the liability of an | 





occupier of land t 
social guest 


The 


foregoing 





thorities establish that in the 
event of a factual determination 
by a jury that the defendant | 
had made an agreement with his | 
tenant to install the lighting fix- 
ture in such manner as to illum- 
inate the dangerous conditions | 
existing and had negligently | 
performed undertaking and | 
plaintiff had suffered injuries | 


as a result that the jury’s award 
of damages would be 

Indeed nowhe in 
does the defendant 
stated, cite any N 
to the contrary 

On the score of liability he 
urges, as we earlier pointed out, 
that in the absence of any pro- 
vision in a to repair, or an 


his brief 
as earlier 
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New Jersey au- 
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Review Of Supreme Court's Work’ 


(Continued from page 1) 


considered protected” by the 
Taft Act. “The Courts opinion 
in this case,” Justice Harlan said, 
“cuts deeply into the ability of 
states to furnish an effective 
remedy under their own laws 
for the redress of past non- 
violent tortious conduct which 
is not federally protected, but 
which may be deemed to be, or 


federally prohibited. 


“In determining pre-emption 
in any given labor case, I would 
the Laburnum and 

tinction between dam- 
junctions and to the 
not 

precluded where the challenged 
conduct is neither protected nor 
prohibited under the _ federal 
Act.” (San Diego Building Trades 


adhere to the 
Russell dis 
| 


ages and in 


principle that state power is 


Council v. Garmon, 27 LW 4268.) 

Thereafter the Court remanded 
another California decision “for 
nodification in light of San 


Dieg« ) Build ing Trades Council v 


harmon (Grocery Drivers Local 
v. Seven-Up Zottling Co., 27 LW 


3313 
It also reversed a South Dakota 
ruling on the authority of the 
Garmon case; but in this 
stance, Justice grin in, Cla 


Whittaker, and Stewart dis- 
sented “for the reasons set forth 


in” the concurring opinion in 


that case (DeVries v. Baum- 
gartner’s Electrical Construction 





Co., 27 LW 3325) 
In another preemption case 
Court he 1 
-trust law could n f 
applied to a bargaining contract 
concluded by a union and a group 
of motor carriers. One article of 





ired that a dri- 
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Standard Family Court 
Act Published After 
Four-Year Study 


Mode! legislation for a unified 
state-wide family court to replace 
separate juvenile courts and do- 
mestic relations courts has been 
drafted by a nation-wide com- 
mittee of judges and other au- 
thorities in the field, which spent 
four years on the project. 

The need for a unified family 
court is stated by Roscoe Pound, 
dean emeritus of Harvard Law 
School, in an article in the 
NPPA Journal accompanying the 
text of the model act: 

“Treating the family situation 
as a series of single, separate con- 
troversies may often not do jus- 
tice to the whole or to the several 
separate parts. The several parts 
are likely to be distorted in con- 
sidering them apart from the 
whole, and the whole may be left 
undetermined in a series of ad- 
judications of the parts.” 


The first family court was 
established in 1914 in Cincinnati 
as a division of the Hamilton 


County Court of Common Pleas. 
Outstanding family courts today 
are to be found in eight counties 
in Ohio, six counties in North 
Carolina, and in Portland, Ore., 
Des Moines, Omaha and St. Louis. 
Unlike the juvenile court move- 
ment, which for many years has 
had the benefit of the Standard 
Juvenile Court Act, the family 
court movement until now has 
had no such guide. The publica- 
tion of this first edition of a 
Standard Family Court Act is in- 
tended to remedy that deficiency. 


The family court contemplated 


in the standard act would deal 
with problems such as _ delin- 
quency and neglect and would 


give special services in cases In- 
volving divorce, legal separation, 
support, adoptions and certain 
criminal activities involving chil- 
dren or other members of a fam- 
ily. The act would prohibit trans- 
fer of a delinquent child to an in- 
stitution for adult criminals, 
placement of a neglected child in 
an institution for delinquents, 
and subjecting a child to criminal 
court penalties and juvenile court 
control for the same offense. 
Since the family court includes 
juvenile jurisdiction, a legislature 
that wishes to establish family 
courts may do so without revising 
its juvenile court law simply by 
adding from the Standard Family 
Court Act those provisions that 
relate particularly to the family 
court, and those provisions are 


specially identified in the act. 


LEGAL SIZE FILE CABINETS 


USED & NEW 
Full Suspension—"A" Grade 
Complete Line of Office Equipment 
EDELSTEIN OFFICE FURN. WHSE. 
200 Montgomery St, Paterson, NJ 
LA 3-6153 








A SERVICE TO ATTORNEYS 
HOME INSPECTION 
CONSULTANTS of N. J. 


A Professional Engineers report 
yn the structural and mechanical features 
of a home, store, factory, or plant 


Moderate fee — Brochure on request 
6 Banta Place, Hackensack, N. J. 
Diamond 2-2246 
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SUPREME COURT OF 
NEW JERSEY 


ORDERED that for the weeks 
of September 14, 21 and 28 and 
October 5, 1959 a special part of 
the Appellate Division is tem- 
porarily constituted and that in 
addition to their regular assign- 
ments the following judges are 
temporarily assigned thereto, 
said assignments to continue un- 
til all matters coming before 
said part are finally disposed of: 
Week of September 14, 1959 

Judge Conford, presiding 

Judge Foley 

Judge Halpern 
Week of September 21, 1959 

Judge Conford, presiding 

Judge Foley 

Judge Scherer 
Week of September 28, 1959 

Judge Conford, presiding 

Judge Foley 

Judge Mintz 
Week of October 5, 1959 

Judge Conford, presiding 

Judge Foley 

Judge Schalick 

FURTHER ORDERED that in 
addition to their regular assign- 


ments the following County 
Court judges are temporarily as- 
signed as follows, all assign- 


ments to exclude Fridays of the 
week of assignment unless 
otherwise noted: 
Week of September 14, 1959 
Judge Halpern to the Essex 
County Court. 
Week of September 21, 1959 
Judge Halpern to the Essex 
County Court; 
Judge Concilio to tne Hudson 
County Court; and 


Judge Gebhardt to the Mid- 
dlesex County Court. 
Week of September 28, 1959 
Judge Halpern to the Essex 


County Court: 

Judge Concilio to the Hudson 
County Court; and 

Judge Gebhardt to 
dlesex County Court. 
Week of October 5, 1959 

Judge Schechter to the Essex 
County Court; 

Judge Leonard to the Hudson 
County Court, including Friday; 
and 

Judge Featherer to 
dlesex County Court. 
Week of October 12, 1959, except 
Monday 

Judge Schechter to the 
County Court; 

Judge Leonard to the Hudson 
County Court: 

Judge Concilio to the Hudson 
County Court; and 


the Mid- 


the 


Uil 


Mid- 


Essex 


Judge Featherer to the Mid- 
dlesex County Court. 
Week of October 19, 1959 

Judge Schechter to the Essex 
County Court: 

Judge Concilio to the Hudson 
County Court: and 

Judge Gebhardt to the Mid- 
dlesex County Court. 
Week of October 26, 1959 

Judge Mintz to the Essex 
County Court; 

Judge Naame to the Hudson 


County Court, including Friday: 
and . 
Judge Gebhardt to 
dlesex County Court. 

FURTHER ORDERED that 
addition to their regular assign- 
ments the following County Dis- 


the Mid- 


in 
Il 








The American 


Insurance Company 
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Office — 
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may be taken in quiet hearing 


DlIamond 2-1677 





DEPOSITIONS - BERGEN COUNTY 


Shorthand Reporters and Notaries. No charge, of course, for 
use of our air-conditioned hearing room. Parking nearby. 
NORTH JERSEY REPORTING SERVICE 
210 Main Street, Hackensack, N. J. 


room by experienced Certified 


Leonard W. Meyer 








Temporary Assignment Order 


trict Court judges are tempor- 
arily assigned as follows: 
Week of September 28, 1959 
Judge Doland to the Bergen 
County District Court, and 
Judge Dubrow to the Essex 
County District Court. 
Week of October 5, 1959 
Judge Ely to the Bergen Coun- 
ty District Court, and 
Judge Morrison to the Essex 
County District Court. 
Week of October 12, 1959, except 
Monday 
Judge Bertoni to the Bergen 
County District Court, and 


Judge Keily to the Essex 
County District Court. 
Week of October 19, 1959 

Judge Weiss to the Bergen 


County District Court, and 
Judge Bry-Nildsen to the Es- 
sex County District Court. 


Week of October 26, 1959 
Judge McGee to the Bergen 
County District Court. 
s JOSEPH WEINTRAUB 
C. J. 
Dated: August 17, 1959 


Rules Co-Op Apartment 


Corp. Has Right To 
Select Tenants 


New York (ACCN) — A New 
York state Court of Appeals de- 
cision which insures a co-opera- 
tive apartment corporation the 
important right of selectivity of 
tenants should have far-reach- 
ing consequences in maintaining 
the exclusive character of the 
co-op, according to John W. 
Lonsdale, president of Brown, 
Harris, Stevens, Inc., the com- 
pany involved in the decision. 

The decision handed down by 
the state’s highest court upheld 
the right of the board of direct- 
ors of a co-operative building to 
pass upon the desirability of a 
prospective buyer of a co-opera- 


tive apartment without having 
to state the reasons for its ac- 
tion, as long as no question of 
race, religion or national origin 


is involved. 

The judgment 
co-operative tenant-owner a sig- 
nificant right not shared by ten- 
rental units that of 
being able to choose 
‘ ghbors, Lonsdale said. 

The case in question involved 
i proposed sale of an apartment 
at 791 Park Ave. The prospec- 
tive buyer entered into a con- 


tract the owner of the 


guarantees the 


i? 
itl 


actually 


ants 





with 


apartment. 


The contract stated that the 
final sale of shares in the co- 
operative corporation would be 


+h 


he approval of the 
of the build- 


to 


directors 


subject 


board of 


ing and that if approval was not 
forthcoming, the contract would 
be null and void. 

After the parties applied to 


the board for approval, and it 
was denied, the prospective buy- 
er instituted suit against both 
the seller and the co-operative 
corporation. He then obtained 
from an Appellate Division a 
1iporary injunction, which 
been denied previously by 





had 





hha 

the Special Term, prohibiting 
the sale of the apartment to 
anyone else pending the actual 
trial 

It was this injunction that 
the Court of Appeals reversed 


that under the terms of 
the contract the seller’s obliga- 
tions to the buyer were nullified 
when the co-operative refused 
the transfer of stock. 

Perhaps even more significant, 
Lonsdale said, the court held 
that the board of directors did 
not have to make the reasons 
for its refusal known since the 
board members had the right to 
decide for themselves’ with 
whom they wish to share their 
elevators, their common halls 
and facilities, their stock-hold- 
ers’ meetings, their management 
problems and_ responsibilities, 
and their homes. 


ta tin 
Stating 


Communism: Example Of 
Change Without Progress 
Law Grads Told 


CHICAGO (ACCN) “Those 
who seek to have the Communist 
form supplant our political and 
social institutions illustrate those 
who seek change without proz- 
ress, for they are blind to the 
nature of man and to the nature 
of the State which is a creation 
of man.” 

This was one of the points em- 
phasized by Daniel P. Ward, dean 
of the college of law at DePaul 
University, in a commencemen 
address to 258 graduates and 
their families on Thursday. 

The Very Rev. Comerford J. 
O'Malley, C.M., university presi- 
dent, conferred 121 graduate and 
137 undergraduate degrees at the 
summer convocation, which was 
heid in Alumni Hall. 

Dean Ward, who received his 
LL.B. from DePaul in 1941, joined 
the law faculty in 1947 and be- 
came dean in 1955. 

Every change, Dean Ward told 





n 
al 


the graduates, is not necessarily 
good. 

“For example, order can be 
changed into chaos,” he stated. 
“Change is good only if it fur- 


thers human progress.” 

Continuing he said, ‘“Consider- 
ing changeless things and Com- 
munism and the political order, 
the thoughtful man knows that 
all political discussion should be 
bottomed on the fact that man 
has been endowed by his Creator 
with certain rights, which our 
great document describes as in- 
alienable rights. ... 

“These rights of freedoms, 
such as freedom of expression, 
the right to possess property, 
cannot change nor be changed 
by governments of men. They 
do not proceed from man’s own 
creation, the State, but from 
God. 


“So the concept of government 








must be premised on the ex- 
istence of rights not of govern- 
ment’s making rights with 


it 

which government may not im- 
properly interfere. 

Dean Ward said that too often 

discussions asserted to be of the 

rights of man are really discus- 


ar 
in 
ng 


sion proceedi from the as- 
sumption that man has only 


rights under civil law which are 
in fact licenses by the State. 

“The thoughtful know,” he 
added, “that the basic rights 
were created before the State 
and that such are enduring and 
beyond human change.” 

While arguing against change 


suing 
for the mere 


purpose of ché nge, 





Dean Ward made the 
point that, “In our care 
: n 7 moses mAanoe we cl yuld 
unpros ssive change we snowa 





not become overly timid so that 
action 


are Fe- 


we shrink from taking 
when action and change 
quired.” 

The speaker stressed the quali- 
ties of being intellectually sensi- 
tive, thoughtful and articulate. 

Of the latter he commented, 








In being articulate you can 
bring understanding to sore 
problems which so often are ill 
understood and the discussion of 
which is at once confused and 


confusing. 

“For example, there is so much 
being glibly said today through- 
out the world by Communists 
and non-Communist alike of the 
brotherhood of man 

“Too often the considerations 
are superficial and brotherhood 
is used as but a word with pleas- 
antly persuasive connotations. 










Legal Aid And Deters 
Group To Hold Three 
Day Conference, 


es 

Responsibility 
Bar for provic 
digent clients ne 
will be one of 
cussed at the 37th Anr;.- 
Aid and Defender Cons....~ 
Cincinnati, Oct G6 ao 
Netherland-Hilt H 

Lawyers from ¥. 
country who ari earned. 
provi x } : 
sons unable 
ticipate in t 
is sponsored 
Legal Aid and Ds 
tion, the i 
Society and the Bar A 
of Ohio and Cin 

In addition 
for general Le: 
fender busines 
discuss: the ps} {1 
of Legal Aid ir iewins 
growth of Legal A ; 
the United Sta “5 
fender investiga: 
sons accused 
teers and use of hoo! x 7 
dents; relations ; 
cies: self-eval 
Aid services: ! 
appeal in paupé 

There wil 
Luncheon y 
time to honor i 
made substanti ntr 
to the establish: 
Aid and Defend 

Richard Bentlé 
the Legal Aid C it 
American Bar A lation 
reported that t! ' 
Legal Aid offices 
Bar Association ( 

96 Defender 
yf 14% 
Orison S. Mar 
City, is president 
Legal Aid ar 
tion which 
Conference. 
up of the local 
Defender 
try. The 
are supported pri 

munity Chests 

and lawyers, an 
by corporations nd 
The private Defe: Tices 3 S 
financed t 
in the comm 
lic Defend 
Headquarters 
sociation 


Bar Center, 









































ing 





HY 
th 


ss 


over 1ast 









office: 


servi 


from 










Announcemen 


on V. Du 





Street, Somervill 





COMPLETE ATFORNEY COGPERAT 

BRUMBERG, JUDLOW 
& SIGLER 

ACCREDITED PUBLIC ADJUSTERS 

OF INSURED PROPERTY 10556 

34 Howe Avenue, Passaic, © 4 
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